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Introduction

1. INTRODUCTION

What do you do when?

¢ Your mortgage payments are more than you can afford?

e Your house value has plummeted and you need to sell?

e You are relocating and need to sell your house but the market is dead?
e You’ve divorced and house payments by yourself are too much?

e You’ve been laid off, or fallen ill and have no income?

¢ You just need out!

Today’s real estate market has changed dramatically. Just a few years ago there was a
buying frenzy. Many sellers had multiple offers and bidding wars were common. For

example, in 2003 I made 12 different offers on houses and never got a single one.

How times have changed. Homeowners are begging for offers, desperately trying to get
out of the market, either for financial reasons or other difficulties. Understandably, many
people in these precarious situations are at a loss of what to do. Seeing the need for a
practical guide, I set out to write this book for those who presently are, or may be facing
real estate challenges. This step-by-step guidebook covers:

¢ How to save your credit and possibly your house by avoiding foreclosure

e How to sell partial or entire interest in the home, quickly

e What to do when you owe more than what the house is worth

e How to utilize the equity in your home to your advantage

e Strategies for tapping into other people’s wealth to benefit everyone

e Tax advantages and pitfalls
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The book is divided into two sections: Part 1- strategies for keeping your property and
Part 2 - strategies for selling. Part 1 includes Chapters 2 through 4 for those who want to
stay in their home. It covers negotiating with lenders, rental opportunities, and
partnerships. Part 2 includes Chapters 5 through 7 and pertains to those that want to or
need to sell their house. These chapters describe ways to trade your asset, how to sell in a
slow market, and seller financing secrets. Chapter 8 is for those that have few options
due to time constraints. It describes tried-and-true methods that real estate investors use
to buy houses when there is no equity. From a seller’s perspective, knowledge of these
methods can help you find the right buyer. Chapter 9 describes the foreclosure process.
Understand what it is, but work hard to avoid it. My final chapter includes departing
words of encouragement and a summary of strategies and solutions for the homeowner in
distress. For those unfamiliar with many of the real estate terms mentioned in this book I
have included a glossary on my website that can help you decipher these terms. I hope
this book provides useful insights on the options you have in this current real estate

market.
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2. GET TO KNOW YOUR LENDER

If you find that you are heading down the path of financial hardship this chapter may help
stave off foreclosure. Knowing your lender is the first step that you should take to try to
remedy any “mortgage challenges”, such as missed payments, late fees, rising mortgage
payments, or balloon payments come due. The key is to be pro-active, even if falling
behind in your mortgage payments may have yet to happen. If you are already behind in

payments, then there is some catching up to do.

Whatever the reason for your financial hardship, you are not alone. It is estimated that
nearly 7 million U.S. households are headed to foreclosure over the next few years. The

objective of this guide is to give you the tools net to be part of that statistic!

Can you relate to this story? Amanda and Tim purchased a new home in a nice
neighborhood a few years ago. Amanda worked as a civil engineer and Tim was a part
time student of physics. They were able to get into the house they wanted thanks to one
of those low interest loans. What they didn’t realize was that the loan payments were
“for a limited time only” and their mortgage payment soon adjusted upwards. After one
year of the introductory rate, their monthly payments jumped nearly $500. Six months
later it jumped again. The end was not in sight.  Then housing prices in their
neighborhood dropped significantly. This did not worry them considerably, since they
wanted to stay where they were and had no plans to sell. However, the rising cost of their
mortgage was a big concern, and they needed to know what options were available to

them to improve their situation. They called their lender.
GOT MORTGAGE?

Got mortgage? Then you’ve got a lender. Early on in your financial difficulties you
should contact your lender to discuss your current loan and the options available to solve
your dilemma. It is in the lender’s best interest to work with you to deal with any

challenges. Remember, lenders do not want to foreclose. They only do so when there is
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no other option, such as non-response from the borrower. Lenders are in the business of
loaning out money, not holding real estate. However, before picking up the phone be
prepared to give valid reasons for your hardship, have a plan of action, and be ready to

negotiate. Here are a few questions to consider:
What are the reasons for having difficulty making your payments?

Let the lender know what is going on that has brought upon this financial trouble. In
some cases, it may be personal reasons such as illness, layoff, or divorce. It may be that

the mortgage has adjusted upward and the loan is now too expensive.
What sources of income do you have to pay your mortgage debt?

Compile a list of sources of income that you have. This could include after-tax take
home pay, savings, stocks and bonds, a retirement fund, or other investments. Consider
what you may be able to sell (stocks and bonds) or borrow against (retirement fund) to

free up some money.
What other debts and every day expenses do you have?

Calculate the debts and everyday expenses you incur each month. Write them down.
You may find that certain expenses can be trimmed and other debts eliminated, freeing
up money to pay the mortgage. Here’s where the tough don’t go shopping! If you have a
car payment, consider selling it and buying an affordable car outright. How big is that
cable TV bill? Can you downsize to the basic plan, or eliminate the bill altogether? Do
you regularly eat out, or get your caffeine fix at a local coffee shop? Hundreds of dollars
can be saved each month by making your meals at home, and being content with home

brew.

I’ve found it is important to have a written budget, and track daily and monthly expenses.
Once you start writing your expenses down, you will be amazed how much money goes
out the door on little things. There are many home budget worksheets available on the
web. If you like Excel, www.vertex42.com has a personal budget section with a free

downloadable home finance worksheet. Tracking your personal expenses requires
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diligence and discipline. Get in the habitat of entering your expenses on this worksheet,

or something similar, as part of your everyday routine. Trim, trim, trim!
What is your proposed plan of action?

Lenders will be more supportive if you come to the table with a proposed plan of action.
Have a written short-term and/or long-term plan prepared. This may include looking for
another job, elimination of other debt, selling the home or the pursuit of other financial
assistance. Think outside the box and show your lender you are serious about solving

this problem.
GIMME A BREAK!

Are you ready? First be familiar with the requirements and terms stated in your loan.
Remember those closing documents where you signed away until your hand hurt? Pull
those documents out and re-read them. Now pick up the phone. Be aware that it is not
easy to work with institutional lenders, and big bureaucracies can be difficult to reach.
You may get those annoying recorded messages: “press 1 for English, press 2 for Spanish
...” and spend a lot of time on the phone getting nowhere. Once a person is reached you
may have difficulty understanding their English since the lender has outsourced much of
the customer service to cheaper overseas operations. The person you end up speaking
with, most likely, will not have the decision making power to resolve the problem right
then and there. It will take time, paperwork, and persistence to get somewhere. When
calling your lender, expect to get to a call center, somewhere oversees. What they say to
you is a script — and, believe it or not, what they say is not always true. Be persistent in

your insistence on correcting the problem.

A company other than the holder of the loan may service your loan. If that is the case be
prepared to work harder! Loan servicers are tough to deal with, since the investors they
represent may be foreign-owed corporations or a multiple investor group with no member
in particular holding decision making power. This may limit the options the loan servicer

can provide.
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You have several options the lender may or may not consider which can be a temporary
or permanent fix to your financial problem. These include (1) forbearance, which is a

temporary break in your payments and (2) loan restructuring or refinance.

FORBEARANCE

If you are behind on your loan, ask the lender to give you a temporary break in payments
until you can get back on your feet. This may help you avoid late fees and the 30-day
late marks on your credit report. Forbearance allows for the delay in payment for a short

period of time, but payments are not forgiven.

Forbearance is generally granted within a reinstatement period. In other words,
repayment can be on a pre-determined date and paid out as a lump sum amount. The
delinquent amount can also be paid over the whole term of the loan by adding it to the
principal, or a dollar amount added to each month’s payment. These additional payments
can be delayed for 1 or 5 years or whatever is decided upon, to enable you to recover
financially before having to pay a higher monthly amount. Interest accrued may also be
forgiven on this delinquent amount if you are a good negotiator. Negotiating is an art

that is essential in negotiating your loan.

LOAN RESTRUCTURING OR REFINANCE

Long-term solutions can be negotiated and may be particularly beneficial if the loan is
adjustable. Loan restructuring, also called mortgage modification or loan workout,
allows for a modification in some aspect(s) of the loan. These strategies may or may not
negatively affect your credit score. The lender will ask for financials and you will have
to qualify, i.e. demonstrate to the lender that, once modified, you can afford the

payments. Restructuring could include one or more of the following options:

e Lowering the interest rate for a number of years to reduce the monthly payments

without changing the terms of the loan.

e Lengthen the term of the loan. The longer the terms, the smaller the monthly

payments. A forty-year loan may be a viable option.
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e Convert the adjustable rate to a 30 year fixed rate loan.

Refinancing the loan may be possible as an alternative to loan restructuring, particularly
if your lender is non-cooperative. Refinancing is different and can be more costly than
restructuring an existing loan, because you would need to qualify for a new loan. If you
restructure the loan, you just change the existing loan and do not need to re-qualify.
Refinancing may be beneficial if you have an adjustable rate mortgage or a balloon (lump
sum) payment due in the near future. Although lending standards have tightened
considerably in the recent months, interest rates are still very low. Chapter 3 provides

more information on refinancing strategies.

If you have a good loan officer, he/she can walk you through different refinance options
available, and sometimes it will not cost you a dime to refinance if costs can be rolled
into the existing loan. I’ve used the same loan specialist over and over because of the
great service he provides. If you think you are going to refinance, do so as soon as
possible, before late fees and other charges add up. If you wait 8 months and your fees
have piled up, then you may lose the option to refinance because of all the excessive
charges you accrue will need to be paid back. Besides banks, there are private
moneylenders that provide funding for refinance. Typically interest rates offered by
private money lenders are higher, charging between 9-18% interest, but rates and terms

vary, depending upon the lender.

Now back to our story about Amanda and Tim. As you recall, they were concerned about
their increasing mortgage payments. Working with their lender they were able to modify
their existing loan to a long-term fixed interest rate and no longer had to deal with rising

mortgage payments.
MOVING ON

So what if the lender is unable or unwilling to work with you? Now what? Do not delay
in finding a solution. Move on to the next chapter! Do not delay in finding a solution.
You have options! If you don’t want to do it yourselves, there are professional mortgage

modification companies that only do bank negotiating.
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3. LIQUEFYING YOUR EQUITY

One straightforward way that many people choose to get through hard times is to free up
the equity (cash) in their home. This chapter is for those who want to stay in their house
rather than sell, and their homes have appreciated. This is not for someone who is upside
down. There are several options available to extract the money needed. These include:
home equity line of credit, second mortgage, cash-out or straight refinance, and fractional

ownership. Details of these equity-tapping options are provided here.

TRADITIONAL EQUITY-TAPPERS
Home Equity Line of Credit

If you have equity in your home, a Home Equity Line of Credit, or HELOC may be one
option to help you liquidate some of your financial assets tied up in your house. Before
you borrow more money, remember that this loan will need to be paid back. Approach
this with wisdom and caution to ensure you are not digging yourself into a deeper
financial hole with no exit strategy. This option may be a good tool to pay off higher
interest loans such as credit cards or a car loan. It can also be used for home repairs to
prepare for the sale of your house, or if you simply need cash to get through tough times.

Interest paid is usually deductible under federal and many state income tax laws.

The HELOC acts like a credit card. It is a line of credit established for some maximum
amount, depending upon the equity in your house. Equity is determined based upon the
difference between the house’s current appraised value and the loan balance of the
mortgage(s). You draw upon this equity as you need it, with monthly payments due at
the end of each month. This loan is for a set period of time, ranging between 5 and 25
years. At the end of the time period, the full principal will need to be paid back. For
many HELOCs you will have a minimum monthly payment, often just the interest that
has accumulated during the month. Like a credit card, once you have paid back the

amount used, this money becomes available for use again. This loan is secured by the

8 Homeowner’s Guide to Avoiding Foreclosure



Liquefying Your Equity

equity in your home. This means that if you do not meet the loan requirements or fail to
pay back the loan, the lender can foreclose on the house. BEWARE! In the event that
your house is foreclosed upon, a HELOC does not go away at foreclosure — they still

have the right to collect on it.

A HELOC is different than a standard loan, such as a second mortgage, in that you are
not given one large sum of money at the inception of the loan. Instead, you draw upon
this line of credit, only as you need it. Upfront costs on this type of loan are typically less
than a standard mortgage since in general, there are limited or no closing costs,
application fees or appraisal fees. Most HELOCs have a variable interest rate. This
lends to a bit of uncertainty. The good news is that if the interest rate drops, so does your
payment. Conversely, the bad news is that if interest rates go up, so does your payment.
Some HELOCs are convertible into fixed-rate loans. If you are going to draw a large
lump sum amount, this may allow you to lock in a lower interest rate, rather than risk

large rises in rates.
In summary here are the pros and cons of a HELOC:

Pros: Low costs of applying for loan
Low monthly payments
Payments varies depending upon existing balance
Money becomes available again once loan is re-paid
Interest may be tax deductible

Cons:  Adjustable interest rate, unless rate can be locked
Does not get wiped out at the foreclosure sale

Second Mortgages

You can tap into the equity in your house via a home equity loan, more commonly known
as a second mortgage. These loans are more costly than a HELOC, but offer the
advantage of a fixed rate loan at inception. Interest rates are usually higher on a second
loan compared to the first, but a second mortgage is less expensive than a cash-out or
straight refinance. Most lenders will not consider granting a loan unless you have equity

in the house. The first mortgage and the newly granted second mortgage typically sum to
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75-85% of the current value of the house. Some lender may allow this “loan-to-value
ratio” to go higher. The second mortgage normally has a shorter term (7-10 years)
compared to a first mortgage, requiring the loan to be paid of quicker, or refinanced some
time in the future. When you take out a second mortgage the first mortgage remains in

place, thus you will be making two mortgage payments after the transaction is complete.

Obtaining a second mortgage is processed similarly to the first mortgage. There is a lot
more paperwork, and some added expense beyond that of a HELOC. Expect some
closing costs including higher points (up front fees), recording fees, and appraisal fees.
Sometimes these costs can be rolled into the loan. It is important however, to shop

around and get interest rate and fee quotes from several different lenders.

A word of caution, unless you are ready to take a loan from a particular lender - do not
readily give away your social security number or any personal information. If a
prospective lender decides to run a credit check on you, your credit score (FICO) will be
hit every time this is done. An inquiry may result in a 5 point hit to your score. Credit
score plays an important role in the interest rate you will pay. If you don’t know your
credit score there are several low cost ways of getting it, including the web page
www.annualcreditreport.com. You can check your credit for free, and pay $5.00 get
your actual numeric credit score. You can use this to then give the lender a ballpark
FICO score when shopping around. If they refuse to quote you without pulling your
credit, then move on! Once you have compared the quotes and have decided on a lender
you will eventually need to give them your personal information in the application forms.
But do not give it away to anyone beforehand. Once the application has been completed
the lender will appraise the home and process all the paperwork. Expect to sign a Note,
a Mortgage or Deed of Trust and other documents at closing. If fees cannot be rolled into

the loan, expect some out of pocket expenses as well (between 1-3% of the loan value).

With a second mortgage, you receive a check at closing. This allows you to tap into cash
otherwise tied up in your house. The interest you pay on the loan may be tax deductible.
Remember, the loan is secured by your house; hence failure to pay may result in home

foreclosure. Prior to entering this endeavor understand the true costs of this type of loan
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and how much you can afford to pay. To determine which option is best for you, find
yourself a good mortgage lender or broker. I have always used an expert in the field to
help navigate the best options available to me that meet my goals for each particular
property. The web page www.bankrate.com also provides an excellent source of
information on refinancing options, including competitive pricing for your area. If you

do your homework you will save yourself money in the long run.
In summary here are the pros and cons of a second mortgage:

Pros: Lower costs of applying for loan than cash-out or straight refinance
Fixed monthly payments
Fixed interest rate
Interest may be tax deductible
Second is wiped out at foreclosure (unlike a HELOC)

Cons:  Higher interest rate than cash-out or straight refinance
Loan terms are relatively short (7-10 years)

Cash-out Refinance & Straight Refinance

An alternate way of taking equity out of your home is through a “cash-out” or “straight”
refinance. Cash-out refinance can occur by taking out an entirely new mortgage to
replace the existing one for an amount higher than you currently owe, and receiving cash
back from the transaction. You do not necessarily have to pull out cash, but it may be
necessary if you require money to payoff other debts. It makes sense to pursue this
equity tapper if you have a higher interest loan than the current market (at least 1%
higher) or are sitting on a lot of equity. By refinancing you may be able to lower your
payment based upon a lower interest rate and a longer-term loan. If your current
mortgage is lower than the current interest rate, it may not make sense to refinance, due
to the thousands you may spend in closing costs. Also, for older loans refinance may not
be optimal, since most of the interest on the home is paid early in the loan, and the longer
the loan is in place, more of the principal of the loan is paid down. If you borrow more
than 80% of the value of your house, you may be required to pay private mortgage

insurance (PMI). With PMI your monthly payments will be higher, and it may be more
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economical to take out a second mortgage or a HELOC. A good mortgage broker can

help run some numbers to see what makes sense for your specific circumstance.

There are several reasons where it would be better to refinance but not pull cash out of
the house (called a straight refinance) such as: (1) if there is little equity and your loan’s
interest rate is 1-2% higher than the current rate, (2) your adjustable mortgage will adjust
to unaffordable levels, or (3) have a balloon (lump sum) payment due within a relatively

short period of time and you do not want higher payments.
In summary here are the pros and cons of a cash-out or straight refinance:

Pros: Lower interest rates than other loan types
Fixed monthly payments
Fixed interest rate
Interest may be tax deductible

Cons: More costly than other loan types

Again, a word of caution, do your homework before you pursue this strategy. Make sure
the approach you take will result in solving, not just postponing the problem. If not

properly used, further debt may just dig you into a deeper financial hole.
NON-TRADITIONAL EQUITY TAPPERS

Fractional Ownership

Fractional ownership, much like a timeshare, allows you to share ownership interest in
your house by selling part of the house to a family member, friend, or investor. If you
want to continue occupying the house, then keep the obligation of the mortgage payments
yourself, and just sell some or all of the equity for partial ownership. The advantage of
this strategy is that you don’t have to move, and requires little effort on the investor’s part
to maintain the property or contribute further money. He/she buys your equity for cash,
and receives partial ownership in return. By offering this equity at a discount, it may be

easier to find willing buyers and free up some cash.
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Scenario #1: Owner Needs Cash

Consider the following scenario. The Jones family has an existing mortgage for
$100,000 on their house. Larry lost his job and they needed some cash to cover the
mortgage and other living expenses while he looks for a new job. Their home is valued
at $180,000. They have a good mortgage, do not want to re-finance, nor want to move.

The Jones makes this offer to an investor:

Current market value: $180,000
Existing mortgage: $100,000
Current equity: $ 80,000 (50% = $40K)

Sale of 50% ownership: $ 35,000

The purchaser would get 50% ownership for only $35,000, subject to the existing
mortgage. This means the investor would purchase the equity in the house for a bargain
price $35,000, gaining making an immediate profit of $5,000 (on paper, of course). If
you really need the money, then lower your sales price. Purchasing $40,000 for $25,000
is a better deal than $35,000. This would give you the cash you need to get through

tough times.

The “subject to existing mortgage” is an important detail. Simply stated, when the
investor purchases 50% “subject to” existing debt, the investors will actually have 50%
ownership in the house, but the value of that 50% ownership is just tied to the equity
value of the house. The investor assumes no personal liability for the repayment of the
existing mortgage. Remember equity is determined by the current market value minus
debt on the house. The investor would not be able to then turnaround and sell newly
purchase half for $90,000. When selling partial ownership, the details on how it is sold
are really important. An important clause to consider should be the refinancing rules.
Neither party should be allowed to over-encumber the house without the other’s prior

approval.
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Here’s another scenario that may make sense to you:
Scenario #2: Owner Needs Lower Payments

The Franks own a house that they purchased several years ago. They have a first and
second mortgage on the home, and are finding that their finances are a bit tight. They

could use some extra cash to help make ends meet.

Here’s what they offer:

Current home value: $350,000

1st Mortgage debt: $200,000

2nd Mortgage debt: $ 40,000

Equity: $110,000 (50% = $55K)

Sale of 50% ownership: $50,000 (subject to existing mortgage)

An investor pays them $50,000 for the equity valued at $55,000 which will give the
investor 50% ownership in the house, subject to existing debt. They take the $50,000 and
pay of the second mortgage. This frees up them up completely from having a second
mortgage. It will be likely that the investor will require that this dollar amount be applied
towards paying off the second loan. If not required however, the seller has the right to
use the $50,000 as he/she chooses. This may be better spent on other things such as
monthly living expenses or paying off other higher interest debt instead. As you may

have noticed, there are many things that are negotiable.
Practicals of Fractional Ownership

Do those scenarios seem not apply to you because the equity amounts used in the
examples are much greater than the equity you actually have? What if you have only
$25,000 in equity? You can still sell fifty percent of that equity/ownership for $10,000 if
that money will help you. Many doctors, lawyers or other people with money have

access to that sort of cash and may be interested in buying fractional ownership.

14 Homeowner’s Guide to Avoiding Foreclosure



Liquefying Your Equity

Remember that you will be giving up 50% of all future profits as well. If the house
skyrockets $100,000 in the next 10 years, only $50,000 of it will be yours.

The title of the house should be held as tenant-in-common if you are working with a non-
family member. Adding the name of the investor directly to the title, designating their
share of the ownership interest, can accomplish this. For family members such as
children or grandparents holding title as “joint tenants” will give them right of ownership
of your half if you die. Holding title as tenants-in-common gives the right of
survivorship to the heirs of that particular owner. So if the investor dies, the ownership

of his/her half goes to his/her kids, grandkids, or whom ever is designated in the will.

Remember, once the investor(s) have purchased their undivided interest, they have the
right to sell their interest to someone else, at whatever the market will bear based upon
the home’s current equity value. The investor(s) may want to get their money back
sooner than when you want to sell. So you might be co-owner of the house with someone
else in the future. They do not have a right to sell your interest, but the same is true for
you. When you want to sell, you can only sell your half. Both parties must mutually
agree in order to sell the entire home. You can write into a contract or Note that either
party has the first right of refusal to purchase the other half, thus ensuring that each will
have first dibs on re-acquiring full interest sometime in the future. It should also be
agreed in advance and in writing who will be responsible for mortgage payments, taxes,
insurance and repairs, so there is not any misunderstanding. An escrow officer or real

estate attorney can help you with these details.

Many real estate investment firms would consider this option. One affiliate in Southern

California is a good source for further information: www.LandTrustHomes.com.

15 Homeowner’s Guide to Avoiding Foreclosure



Rent My House!

4. RENT MY HOUSE!

Offering your house for rent may be a viable solution in some circumstances, such as if
you have to move and cannot sell your house, or you happen to buy another house before
you sold your own. By converting your house to a rental there are both advantages and

pitfalls. This chapter details both.
Joan and Danny’s Rental

Joan and Danny bought a beautiful house just a couple of doors down from my personal
residence. They bought at the top of the market in 2005. Not even three months after
they moved in I saw the moving trucks appear again at their doorway. I thought it was
strange that they were moving again so soon. Come to find out they bought another
house. A For Sale sign soon appeared on their front lawn. At this point the market was

beginning to turn and for months it sat with no offers.
HOW TO LOSE LESS

Joan and Danny couldn’t sell their home. They also couldn’t afford two house payments.
Someone approached them and asked, “Do you want to lose less?” You read correctly:
lose less. No one was out there promising to make them money. The reality was, in
order to keep this house and survive the down market, they would have to minimize their
loss. It was a property manager who approached them, offering services to rent their

house.
Let’s do the math for their situation:

Home #1: Mortgage, taxes, insurance = $2,650.00/month

Home #2: Mortgage, taxes, insurance = $2.900.00/month

Total monthly payment owning 2 houses:  $5,550.00/month

16 Homeowner’s Guide to Avoiding Foreclosure



Rent My House!

So naturally if the house rented for $2,650.00 per month the problem would go away.
That would be ideal if a 2,800 square foot house would rent for that much and you never
had to fix anything. The market sets the rent. In some cases, such as when mortgage
payments and other expenses are low, the rent can cover all the expenses. In many cases,
such as Joan and Danny’s house, bought at the top of the market with little money down,

the market value of the rent is less than the projected expenses.

Market rent can be determined using comparisons of other similar rental properties in the
area. Local property management companies list their rentals online. One of my favorite
sources to determine market rent is www.rentometer.com, where I can compare

competitor’s rental pricing.

In my neighborhood, most comparable sized houses rent for $2,000 per month. To rent
the house, Joan and Danny would have to come up with about $900 per month, including
an average of $250/month unexpected expenses, in order to keep the house. So they had
two choices: (1) either convert the house to a rental, or (2) continue to try to sell it in a
declining market. If they left the house on the market, vacant, they would have to come

up with $2,650 rather than just $900 per month.

TAX ADVANTAGES

There are considerable tax advantages by turning the house into a rental. For most
taxpayers, the IRS allows you to write-off the yearly interest and monthly expenses on
the house. It also allows you to depreciate the value of the structure over a 27 '4 year
period. The land is not depreciated, just the structure. In the case where it is rented for
the entire year, the tax benefits of the rented house are detailed below. Remember though

that $2,000.00/month rent is taxable income.
Deductible Expenses $ 34,800.00  ($2,650.00 x 12 + $250/month other expenses)
Deductible Depreciation $ 15,273.00  ($560 home — land (25%)= $420 value of structure/27.5)

Total Tax Deductions $50,073.00

Taxable Rental Income $24,000.00  ($2,000/month)
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In the case of Joan and Danny, by converting the house into a rental, it would cost them
less per month in out of pocket expenses than if it were vacant and a non-rental property,
and would give them a nice tax write-off at the end of the year. This was a decent
solution for them. If you are considering converting your house into a rental, consult a

CPA or tax attorney to determine how it would affect your taxes.
WHAT YOU’LL NEED IF YOU LEASE/MANAGE THE PROPERTY YOURSELF

There are four main areas of focus in order to get your house rented. These are as

follows:

1. Knowledge of market rent

2. Advertising and showing the house

3. Tenant screening

4. Rental contracts & knowledge of state landlord laws

As mentioned already, knowledge of market rent is imperative. Setting the rent too high
will not attract renters and your house will remain vacant longer. Conversely, you give

away money if the rent is too low.

Advertising is critical in getting your house rented quickly. As a starting point, post a
“For Rent” sign on your lawn or in a window of the house. This should be done in a
professional manner. The house will become more attractive if you post a flyer next to
the sign with the further details — that is monthly rent, number of bedrooms, bathrooms,
and other special features. Post a phone number where you can be contacted. If the
house is vacant, keep all the window shades open, so drive-by visitors can look in. If you

are living in it, make sure the house is clean and free of clutter and smells.

One useful technique in generating interest is to hold an open house several nights a
week, and limit viewing only to those nights. This keeps you from being disturbed or
having to run over to the house every time someone calls. It also generates competition
for the house. At the open house, have those interested fill out the tenant screening

application and provide money for a credit check. Have them fill out as much as they
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can. If they don’t know all the information they can fax you afterwards. This will also
be a good indicator to whether or not they really are serious about renting your house.
Communicate clearly with applicants. Let them know if there is competition from other
potential renters or if they are likely to be selected. By letting them know there is

competition, you will be in a better bargaining position to get the right person to move in.

Tenant screening is one of the most important aspects of renting. The wrong renter will
only cause you headaches, as I have learned the hard way. The screening application
should include all the information you legally can collect on them. States differ on what
you can collect. You might obtain an application form from someone who rents houses
professionally, such as a property management company. When I bought my first rental
house I approached a property management company and asked for their rental
application form. They handed me the form, no questions asked. Creative strategies can
be employed to get the information you need! At a minimum the application should
include all the names of the persons who plan on living in the house. Each person over
18 years of age should fill out a separate application form, and be approved. Each
application should request (1) social security number, (2) recent employment (3) current
salary, (4) previous residence, (5) duration at that residence, (6) how long they plan on
renting for, (7) skills (handyman skills are exceptionally beneficial), and (8) number of
pets. Be sure to provide a space to provide the phone number of past landlords and
current employers. Get as many referrals and phone numbers as possible to verify the
information provided on the application form. You will want to run a credit check as
well to make sure they are credit worthy and do not have any marks against them, such as
a bad habit of not paying people. As a general rule, to qualify for the house, their

monthly take home pay should be at least three times the monthly rent.

The rental contract you execute is equally important in the rental process. The right
contract clarifies expectations and can be used to your advantage. Most landlords want
long-term contracts to keep the tenant in the house. From experience, I have learned that
if tenants want out, they tend to disappear in the night, regardless of what the contract
says. Taking them to court to enforce the contract will be costly, and monetary

judgments are rarely collected. For that reason, I prefer a month-to-month contract. This
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month-to-month contract allows bad tenants to be removed much quicker. If you do have
a bad tenant, you must give them a minimum 30-day notice in writing to vacate if things
are not working out. If they stay longer, outside the terms of your lease/contract, you can
visit your local police department and fill out a Trespassing Form and have it posted on
the front door of the house. This gives the police department authorization to forcefully

remove any “trespassers” i.e. your tenant, from the home.

Before your new tenant occupies the house you will want to collect the first month’s rent
and a security deposit. Try to collect as large a security deposit as you legally can. Many
landlords require a payment of the equivalent of two months rent for deposit, plus first
month rent before they move in. Laws differ from state to state to be sure you verify
what you can or cannot do, and how you must hold the deposit. Some states require the
deposit to be held in a separate bank account and do not allow more than one month
deposit to be secured. Collecting large sums of money upfront may extend the timeframe
it will take to find a qualified renter, but it ensures that the right tenants move in. The
web page www.rentlaw.com posts information on rental and contract law by state.
The deposit and first month’s rent should be received in cash or certified check. Do not

let them move in unless they have given you the entire amount upfront.

The contract itself should clearly state what expenses the landlord is responsible for and
what the tenant must cover. The tenants are typically responsible for basic services such
as water, power, lawn care, and snow removal. Other items are negotiable. In your
rental agreement, you may want to state that the tenant is responsible for the first $50 of
any repair, as well as any repairs necessary due to damage caused by the tenant. Clogged
up sinks caused by hair in the drain is not the landlord’s fault. Neither should the
landlord cover changing light bulbs or other basic household items. When you sit down
with your tenant at lease signing, these expectations should be clearly communicated.
The expectation should be that the renter treats the residence like their own home. The
bottom line is that you want the property to run itself, and for the tenant to leave you

alone!

20 Homeowner’s Guide to Avoiding Foreclosure



Rent My House!

HOW TO FIND AND SCREEN A PROPERTY MANAGER

I think finding a qualified property manager is one of the riskier parts of renting your
house. If the property management company provides quality services - no problem. If
they don’t, then it’ll be just another nightmare for you. I’ve had both. I have one
property manager who has consistently rented my house to good tenants, pays me
quickly, and keeps me informed on maintenance and other activities associated with the

house.

On the other hand, I had another property manager that took four months to rent my
house, leased it with only a partial security deposit and a year-long lease, never told me
that there were tenants moving in, and never pulled their credit. After the first month the
tenants only paid partial rent and never paid a thing after that. The eviction process was
started. Unfortunately in California the laws favor the tenant, not the landlord. Because
the property manager had not adequately screened the tenant, they had no idea that these
tenants were professionals on how to live in other people’s houses for free. The eviction
process took 10 months, during which time I received no money from anyone, and still
had to pay my mortgage! Once they finally were evicted, they trashed the house and I
incurred several thousand dollars worth of expenses. I gave the property manager the
benefit of the doubt and kept him as my property manager. He brought me a new tenant,
but then the property manager stopped paying me! I immediately fired the manager and
informed the tenant that I would now be managing the property. That was a hard lesson

to learn!

Do not let this scare you. Rather, take the opportunity to learn from my mistakes. It
would benefit you to carefully screen and periodically monitor your property manager.

Here are some questions to ask a potential property manager:

e Do you own any properties that you personally rent out? Property managers who
own rentals are more likely to understand and care about other people’s
properties.

e How long have you been in business? Can you provide me with client referrals
that I can speak with?
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e How long does it typically take to rent out a house? Where do you advertise?
¢ How do you screen tenants?

e What are your fees and what does this cover?

e How and when are funds dispersed to owners?

e Do you have a Policy and Procedures Manual? Be sure to read this, since it will
tell you how they run their business. If they don’t have one, consider this a

sign...

You will also want to examine the contract you would enter into with the property
management firm as well as the lease contract they use with the tenants. If possible, have
an attorney review both documents. Be sure there is an exit clause that allows you to fire

the property manager and move on quickly if they do not perform as promised.
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5. WANNA TRADE?

Are you familiar with the TV program “Trading Spaces” where one couple moves into
another couple’s home for a weekend to re-decorate a room? What if it were possible to
trade houses but on a permanent basis? This can actually be done and can be beneficial
to both parties! You can also trade houses for other currency — for free rent, cars, boats,
and payment of bills, etc. The sky is the limit! Of course, it all will depend on the needs
of the individual parties.

HOUSE SWAPPING 101

Brad and Pamela were in trouble. They bought a huge new house several years ago that
had expansive views of the surrounding hills. When they bought the house, Pam was a
successful real estate broker pulling in a six-figure income. Well, as we all know, it is
harder to get loans today, and for Pam this meant that business soon dried up. Luckily
for them, Brad had a steady good paying job, but without Pam’s income the budget was
tight. They had about $75,000 of equity in the house, but were unable to sell it in
today’s market. Their house was worth about $360,000 and their monthly payments were
about $2,222.00. Brad and Pam wanted to move to another house with smaller payments,

but were stuck since they could not get theirs sold.

Teresa and Frank were not in trouble. In fact their lives were going along fairly even
keeled. They had lived in a small house for about five years, and were ready to move
into something larger. Both had good jobs, but they were unable to save enough money
for a down payment on a larger house. They too had $75,000 in equity. Their house was

worth $275,000. Monthly payments were about $1,777.00.
What do the two couples have in common?

That’s right — they both had the same amount of equity in their house. Brad and Pam’s
house was worth about $85,000 more than Terry and Frank’s house. So would it be a bad
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deal for them to swap houses? Would both their goals be met? If Brad and Pam bought
Teresa & Frank’s smaller house, their debt service would only be $200,000 rather than
$285,000, thus monthly payments would be more affordable. Are they losing money to

move into a smaller house? No, since the equity is the same.

For Teresa and Frank this would allow them to move into a larger house without the
extensive down payment, since the equity is already there. Yes, the house payments
would go up, but they can afford it. It’s a good deal for them as well since it meets their
needs. To complete this transaction, the two couples could deed their properties to each
other, and institute wrap around mortgages on each other’s property or what is called
“walk the mortgage”- have the collateral for the mortgage moved to the new house.

Chapter 7 of this book explains the details.

Here’s a summary:

Brad & Pam Theresa & Frank

House value: $360,000 House value: $275,000
Equity: $75,000 Equity: $75,000
Debt Service: $285,000 Debt Service: $200,000

TRADING FOR TOYS AND OTHER CURRENCY

Remember the old TV show “BJ and the Bear”, the guy who owned the truck and
traveled the open road with his pet chimpanzee named Bear? The theme song bragged of
“no one place to call home”, traveling in his own palace, and “best of all no property
taxes”. Who says that you can’t trade a home in a fixed location for something more
mobile? Let’s say... a boat, a motor home, or a VW wagon? Or what about a home for

goods and services such as free rent for a given period of time?

For example, you have a house worth $150,000 and your loan is $100,000. For one
reason or another you need out...and fast. You have $100,000 tied up in the house with

$50,000 in equity. Here is one viable option:
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How many retirees do you know that bought the motor home or the fifth wheel, used it
for several years, and now can’t get it sold? I can think of several. One couple I know
has $75,000 tied up in their retirement toy that they just can’t get rid of. It’s sitting in
paid storage costing them money each month. By trading your house for their mobile

house here’s what you would gain:

e You will still have a place to live.

¢ You will no longer have to pay property taxes.

¢ You will no longer have repairs, upkeep on the house or lawn.
¢ You can say goodbye to the threat of foreclosure.

But why would the couple with the motor home want to take on a house that has

$100,000 in debt when they have only $75,000 tied up in their asset?

e They would acquire an appreciating asset.

e The house would have an immediate equity of $50,000. That would equate to
getting $50,000 of their $75,000 investment in their motor home back.

e The couple could use this asset as an investment property and could benefit from
the tax shelter it provides and potentially have positive cash flow, or

e The couple could move into the house and have a permanent place to live or use it
as a second home. Over time, as the house appreciated in value, they could sell it
and eventually recuperate their money.

This same concept could be applied to anything that you can live in. If you don’t want to
be like BJ and the Bear and live on the road, you could approach a mobile home owner in
a trailer park to do the same. You may snub your nose at this option, but how bad do you
really need to get out of your situation? And if you haven’t stepped into one lately, the

world of mobile home manufacturing has improved greatly in the last couple of decades.

Ever dreamed of living on a boat? If you live near a marina like I do, how many of those
big boats do you see just sitting there week after week with no visitors at all? There are
many owners who tire of the upkeep after the novelty has worn off and want out, just as

you do. Keep in mind that if you’re going to live on a boat make sure you negotiate the
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lease of the boat slip and understand the monthly costs. Depending upon the location of
the harbor, this could add up. If you live in northern climates where the lake or river
freezes over in the winter, you many not want to consider this option... if you know what

I mean.
Free Rent.

Another viable option if times get tough is to sell you house in exchange for free rent.
This would still give you a place to live for a given period of time, allow you to save up
some money and get back on your feet. The way you would structure the sale would be
to arrange for a pre-paid lease as part of the deal. This rent-free period, say 12 months or
whatever the two parties decide, would need to be clearly defined. You don’t want to
give the new owner reason to evict you as soon as you sell the house to them! Does it
sound like you are giving the house away? Maybe, but it is one solution if you don’t
have enough equity. It may save your credit in the long run and may buy you some time
to get your finances back in order. How would you sell this concept to a potential buyer
since he/she would not be able to occupy the house nor would be able to collect rent
during the period you are still occupying it? Chapters 6 through 8 detail how you might
accomplish this task. Ultimately if the price and terms of the sale are right, the house

will sell.
FINDING A TRADING PARTNER

Easier said than done, right? I know what you are thinking. Here are some practical
avenues to pursue to find a trading partner. Chapters 6 and 7 provide more details into
these various options.

e Place an add on the Internet or in the local newspaper.

e Look in these same advertising spaces for people trying to sell their house,
boat, motor home, or other commodity that you may be interested in.

e Canvas neighborhoods with fliers containing details of what you are offering.

e Attend local real estate investor’s clubs to find potential buyers.
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Contact local realtors.

Contact 1031 Exchange offices (see Chapter 6 for details).
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6. SELLING IN A SLOW MARKET

Selling in a slow market can be challenging. When prices are dropping buyers are
reluctant to make a purchase, fearing the value of the house may still be declining. The
good news in today’s market is that interest rates are still incredibly low. With careful

preparation and good selling/marketing techniques you can sell your house quickly.
REAL ESTATE AGENT VS. FSBO

Before you put the house on the market you need to decide whether to use a real estate
agent or to try to sell it yourself (For Sale By Owner - FSBO). There are pros and cons to
both approaches. A good realtor is able to do most of the work for you, including
determining the fair market value of the house, advertising and marketing, negotiating
with the buyer, and necessary paperwork in order to get the deal closed. They can also
provide you with tips on ways to improve the appearance of your house to get it sold
more quickly. Using a real estate agent however, will cost you about 6% of the sale price
of the house, not including all the other closing costs. They also cannot guarantee that
the house will be sold. As in any profession there are people that are really good at what

they do, and others who are not so good. Real estate is no exception.

Selling your house on your own takes work and some basic knowledge of real estate. If
you are a motivated individual, the necessary information can be readily obtained and
you can save thousands in closing costs. You can also implement creative selling
strategies that may get your house sold much faster than a real estate agent. If you decide
to sell your house on your own, there are a few necessary steps you should take before
putting it on the market. You should familiarize yourself with the laws and necessary
documents needed for the close of the sale. There are many books and online resources
that can provide the necessary paperwork for the close of sale. Keep in mind each state
has specific rules and regulations for selling. If you have friends in the real estate
business you might be able to obtain documents and forms from them as well. Investors

such as www.LandTrustHomes.com have done many transactions, and buy homes direct

28 Homeowner’s Guide to Avoiding Foreclosure



Selling in a Slow Market

from homeowners. Most investors will have the necessary paperwork ready to complete
the sale. There are also online real estate forms that you can buy if you sell your house to

a non-investor.
PREPARING FOR THE SALE
Get Your House in Shape

A run-down, dirty, or cluttered house lowers the value of the property and makes it
unattractive to perspective buyers. You can fetch a higher price if the house is in good
shape. The first order of business is to clean and get rid of clutter! Have that garage sale
that you’ve been putting off for years. Donate the items that you are not using to a local
charity (and take the tax deduction). Store away the personal photos that are on the walls
or fireplace hearth. It is easier for perspective buyers to picture their family in the house

if yours are not there.

Once that task is complete assess the condition of the property. Does it need paint? A
fresh coat of paint erases those nicks, bangs, and child-sized handprints that are on the
walls. Clear out those cobwebs on the outside of the house and in the garage, and
determine if painting those areas would make a difference. What does the carpet look
like? Having the carpets cleaned will brighten up its appearance, as well as get rid of any
odors caused by pets or dampness. To save money I typically just rent a carpet cleaning
machine from the local hardware store and do it myself for about $40 a day. If carpets or
other flooring are really bad, you may want to consider replacing them, if the budget

allows.

Obvious cosmetic problems with the house should be repaired before you start
advertising.  Shingles missing, dead spots in the lawn, etc. are obvious points of
negotiation for the buyer to whittle the price down. If you have any have bug problems,
such as ants, termites, or other creepy crawlers, have them taken care of. No one wants
to buy a house with pest problems. Curb appeal is also important. Create color in your

entryway or front lawn by planting seasonal flowers. Adding a rocking chair or other
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furniture on the front walkway will create an inviting appeal to the house. If the front of

the house is bland, adding shutters or window boxes with flowers goes a long way!
In summary here are a few items that will increase the value of the property:

e A clean, neat house that is free of clutter,
e Freshly cleaned carpets or new flooring,
e A fresh coat of paint,

e Cosmetic problems fixed,

e Pest problems treated, and

e Curb appeal — add flowers, furniture, shutters or other items that make the
entrance to the house inviting.

How Much is My House Worth?

You will need to determine the fair market value of your house before setting a price.
Price and terms are the two most important factors in selling your house quickly. In a
declining market an overpriced home is undesirable to perspective buyers. Sometimes
the opposite is true, a really low price may result in the perception that there is something
wrong with the house. Depending upon the method you use to sell the house, a low

starting price could also be used to your advantage.

In a changing market, determining the price of the house can be challenging. You may
know what the last house in your neighborhood on the market sold for, but that does not
mean it will sell for that today. In my neighborhood, a house that was worth $515,000
two years ago dropped to $468,000 based upon one sale. Now the equivalent home in my
neighborhood is selling for around $380,000. One of the best ways I find comparable
houses is to collect the fliers that Realtors post on the For Sale signs in the neighborhood.
I monitor how long they sit for sale and at what price. Houses that sell quickly are priced
right. If you have a friend that is a real estate agent, ask her to pull some comparable

house prices in from your neighborhood if you don’t have these numbers. A title
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company (such as Chicago Title or Ticor Title) can also provide this service for free as
well. It’s called a Property Profile. If you use the title company for this favor, then
expect to return the favor by requesting the buyers to use them during closing. One easy
way to locate a title company is by reviewing the paperwork you received when you
originally bought the house. Their name and number will appear somewhere in the
closing documents. Otherwise your local yellow pages should have listings for title

companies.

Another method of determining price is based upon a square foot sales basis. If you
know that the neighbor’s house sold for $310,000 recently and their house was 2,020
square feet, then you know the square foot value was $153. If your house is 1,800 square
feet then multiply by $153 and you will come up with $276,238 for the estimated value
of your house. There are obvious factors that make prices differ, such as lot size, age,
and improvements. There are several online estimating engines such as www.zillow.com
that offer free home estimates as well. Keep in mind these estimates are not always up to
date and do not incorporate improvements on the property. If you are really in the dark,

then for about $350 you can hire a professional appraiser to give you an estimate.
Estimate the True Cost of Selling

There are a lot of costs in selling a home that you must be aware of. To avoid out-of-
pocket expenses, the closing costs should be incorporated into the sales price. Out-of-
pocket costs can be negotiated in a sale. You may split the closing costs, or have the
buyer or the seller pay them, depending upon the needs of both parties. Additional

closing costs may include:
e Advertising
e Realtor commissions — typically 6% of the selling price.
e Closing costs — ranges from 1-3% of selling price
e Pre-payment penalties on loan(s) — if applicable. Check your loan documents to

see whether the loan has a pre-payment penalty. It will be clearly stated if it is
required, and what date this penalty no longer applies. Penalties are to be paid,
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generally equivalent to 6 months interest payments, if the loan is paid off before
the pre-payment penalty expiration date.

An escrow company or real estate attorney can also help you determine closing costs.

SELLING IN TOUGH MARKETS - METHODS
Pricing the House Right & Advertise

Pricing your house right is critical to the quick sale of your house. The lower the price
the faster it will go. Take care, however not to give away too much that will leave you
with no cash after the sale. In some cases, houses priced too low could require you to
come up with cash at closing. This could happen if you sell the house for a price less
than the loan amount to be paid off combined with closing costs. Do the numbers before

you set your price.

Price will attract buyers. If the mortgage debt is not too great, and conditions allow, set
the selling price at least 10% below fair market value. Everyone loves a sale. If prices
are plummeting in your neighborhood, then 10% may not be enough to get buyers in your

door.

If you are selling your home on your own you should allocate a budget towards
advertising and marketing into cost of selling. This includes listing your home on
websites and in newspapers. Generate a flier to showcase your home and post your ad in
local property listing magazines. In addition to the big For Sale sign on your lawn (no
hand-written signs), post fliers in a box for drive-by viewers to pick up. Include the
asking price and details of the house including the number of bedrooms, bathrooms,
square footage of the house and any incentives you are offering. On weekends, holding
an open house will allow buyers to view the house. Be prepared to sit down with

perspective buyers and negotiate the sale.
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Use Incentives

When there are plenty of houses for sale on the market, you want yours to stand out. Be
creative. Do something different. Certain incentives may bring attention to your house

over others. There are endless incentives you can use. Here are a few to pick from:

e Pay part of the closing costs. Set a dollar amount high enough, such as $3,000,
which will save some of the out-of-pocket expenses for the buyer. Be sure there
is enough equity in the home so this does not have to come out of your own

pocket.

e Pay mortgage point(s) for the buyer. A point is just another name for an upfront
fee used by mortgage lenders. One point is valued at 1% of the loan, which will

bring the cost of borrowing down for the buyer.

e Free appliances. Include the refrigerator, washer and dryer. These are items new

homeowners generally have to buy.

e Home warranty. This generally costs around $350 for one year of warranty
coverage, and acts as insurance for the home appliances covered under the

warranty.

e Free big screen TV. Doesn’t every guy want a big TV to watch the football
game? If this will get your house sold a few months earlier, it is worth the

money. Perks are a plus. Make your home stand out above the rest.
Highest Bidder Sale/Home Auction

A very popular book “Sell your Home in 5 Days” by Bill Effros explains how to auction
your property and get it sold at record speed. The process works like this — you advertise
the property for about 65% of what it is worth in order to attract as many people as
possible. You then sell to the highest bidder, subject to the seller’s approval of the final
bid price. If the price is too low, the seller doesn’t have to approve the sale. An open

house is conducted before the day of the sale, for perspective buyers to view and inspect
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the house. When a potential buyer sees that there are others interested, bidding wars may
result. This is what you want. Once the bidding begins the auction can be done either
online (like what is seen on e-bay), over the phone, or in person. The key is advertising
to generate interest. = House auctioneers post ads on free web sites such as
www.craigslist.com or in local newspapers, but most important are the signs in and
around the neighborhood. Some auctioneers even hire live sign twirlers to stand at
nearby intersections to attract potential bidders before the auction.  Correctly
implemented a house can be sold quickly. The big bank-owned properties are sold at
auction — why not sells yours that way as well. You can do an on-lawn auction on a

weekend, and get to choose the best offer on the house.
Rent to Own or Lease Option

A Rent-to-Own or Lease Option contract is synonymous. This sales scenario combines a
basic rental contract with an Option to Purchase Contract. You, the seller, rent the house
to the perspective buyer for an agreed upon timeframe. At the same time the buyer
secures the right (option) to purchase the property at a fixed price through an Option to
Purchase Contract. The Option Contract is purchased with some cash up front, which can
be secured with as little as one dollar or upward of thousands of dollars. This dollar
amount generally is non-refundable. During the timeframe set in the Option Contract, the
tenant/buyer has a right to exercise their option and purchase the house. The expiration
date of the Option Contract is set between the two parties. It can be as short as 6 months,
but is typically between 1 and 10 years. If the tenant/buyer does not purchase the house
in the allotted/contracted timeframe, then the seller keeps the money from the Option
Contract. If the house is purchased, then the money used to secure the Option is credited
towards the sale of the property. Many sellers also credit a portion of each month’s rent
towards the purchase price, but this is a negotiated item. The tenant often pays higher
than market value and higher rent, but knowing that this money will be applied towards
the purchase of the home is a good incentive for them. Before entering into a contract, it
is important to screen the perspective buyers to make sure that they will be able to afford

the house, and to ensure they are truly interested in buying the property.
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There are several advantages to the seller when using a Lease Option contract. These

include:

¢ No realtor commission on the sale of the property.

e No advertising costs or vacancies.

e Locking in the price of the house at today’s market value.

e Upfront money to buy the Option.

e Tax benefits of having a rental property.

e Tenants with a vested interest in taking care of the property.

This is an attractive option to perspective buyers as well. It allows a buyer to secure a
property with very little money down, and potentially a portion of each month’s rent is
applied towards the purchase of the home. It allows a renter/buyer to “test drive” the
property to make sure it is a good fit, and also buys time to get financing in order, and
perhaps even to clean up their credit. Once a purchase price has been locked in at the
signing of the Option Contract, if the house value goes up, the buyer keeps the

appreciation.
Seller Financing

Seller financing is an excellent way to move a property in a slow market. More details of

financing terms and techniques are provided in the next chapter.
FINDING BUYERS

In a down market, the word on the street is that no one is buying! Not true! If no one is
buying, then where do they come up with the monthly statistics on home sales, price,
etc.? Who wants to or needs to buy is the critical question at hand. Finding the right
buyer, with the right price and the right terms will get your house sold. So where do you

look? What do you need to do?
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Real Estate Agent

If you are selling the house FSBO, and are willing to give up a part of the proceeds
(about 3%) to a real estate agent, then focus on advertising to multiple real estate agents.
You do not need to enter into a contract with them since they would be representing the
buyer, not you, the seller. Their incentive is simple: if they bring a buyer to you they get
paid! You can also get help from multiple agents instead of just one by using this
technique. I’ve known sellers to offer 4% commission to buyer’s agents rather than the
traditional 3%. With this incentive they may direct their clients to your house first. Offer
an open house to real estate agents before you even put the house on the market. Why

not leverage your time with people that have a lot more connections than you do?!
Loan Officers

Loan officers and mortgage brokers are another great place to advertise your home.
Many perspective home buyers want to be pre-qualified. No money is made, however
until those pre-qualified individuals actually buy something and loan documents are
executed. Referring a client to a house they might fall in love with might make the loan
officer a hero, and in turn, the client may be more likely to use them in the end for their
current mortgage needs. Send your house flier to loan officers and mortgage brokers,
inviting their perspective clients to an open house. Some professional sales agents offer

“private open houses” on select days just for clients that are referred to by these lenders.
Bird Dogs

Do you have friends or acquaintances looking for some quick cash? Offer Finders Fees
or a Referral Bonus to get the word out that your house is for sale. Hand out fliers in
your neighborhood or at public posting areas with a sort of “reward”, and host a private
open house to them and the perspective buyers. Offer $500 to $1,000 if they find you a

buyer and the deal is closed.
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Internet and Newspaper

Online resources for advertising are plentiful and are excellent ways to reach large
audiences. Free websites such as www.postlets.com or www.craigslist.com allow you
to post your advertising with photos. There are also other websites such as
www.zillow.com, and www.FSBO.com (among others) that allow you to post your
listing for a small fee. Newspapers are also a means to advertise your property, but
unless you can post a photo or other details on their web page or printed newspaper, it
may not be worth the expense. Most buyers are drawn in to a home with a more detailed

listing and photos.
Real Estate Investment Clubs

Most cities have one or more real estate investment clubs. It may be worth attending
these clubs to scout for potential buyers. These investors may have access to cash and
can negotiate a quick sale for you. Be prepared to work with professionals in the field of
negotiation. They want a good price or good terms in order to consider a purchase. The
advantage of selling to an investor is that the investor typically is knowledgeable about
real estate transactions, and may be able to take some of the mystery out of completing a

sale from start to finish.
1031 Exchange Qualified Intermediaries

In the real estate world, the IRS has allowed investors to defer their capital gains money
on the sale of a property and exchange the real estate for a “like kind” property or
properties. This is done through a Qualified Intermediary. There are professional 1031
Exchange companies that perform these services for a fee. Investors love the option to
defer their capital gains and re-invest the money into the market place, but they do not
love the timeframe in which the IRS states they have to complete the exchange. There
are two hard and fast timeframes in a 1031 Exchange: (1) 45 days to identify the
replacement property, and (2) 180 days to complete the exchange. If both of these do not
happen within those periods the monetary gain being deferred now becomes taxable.

Many investors have a lot to lose if they don’t find a replacement property in time! By
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contacting these 1031 Exchange companies they may be able to connect you with an
investor running out of time, and needs a property to buy. 1031 Exchange has a broad
definition of “like kind” property. Investors may also be able to buy partial ownership

interest on your house if you do not want to sell it outright at this time.
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7. SELLER FINANCING TERMS AND
TECHNIQUES

Interest rates may be good, but banks have tightened their lending standards, and bank
loans can be hard to get. Seller financing can play an important role in getting the house
sold, but you must do your homework. If you are selling the house FSBO and plan on
offering “carry back” (i.e. seller) financing, have a real estate attorney review the
documents. Compared to the cost of the investment, a few dollars spent on attorney

drafting and/or reviewing documents could save you thousands.

In a tough market place the terms of a sale can be equal to, if not more important than,
the purchase price. Advantages to seller financing include:

e Sale of house at or above market value.

e Short closing timeframe.

e Monthly income for the length of the loan.

e Better rate of return than leaving the money in the bank.

e Reduced tax liability since the gain is spread out for a long period.

e If buyer defaults, the seller can take back the house, and sell it again.
STRAIGHT NOTE - BUY NOW, PAY (PART) LATER

If you offer carry-back financing, you essentially become a lender. You can offer to
carry part of the financing of the house to the buyer in the form of a Note secured by a
Deed of Trust or Mortgage. A Straight Note is a Promissory Note, i.e. promise to pay a

debt, in which the principal of the loan is paid in one single payment.

When would you use this?
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Say you have a mortgage for $100,000 and the house is being sold for $130,000. The
buyer has only $7,000 for the down payment. They could obtain a first mortgage from a
bank or other traditional lender that would pay off your existing debt of $100,000, and
you could “carry” the remaining amount of $23,000 with a Note. The Note includes the
details on how much, when, and what interest rate the loan will be paid back. The Note

is secured by a mortgage (or Deed of Trust, depending upon your state) as collateral.

A Straight Note is basically a “buy now, pay later” scenario. That Straight Note of
$23,000 could be payable to the seller in 5 years, 10 years, or when the house is
eventually re-sold. Part of the negotiation would be this timeframe, or term of the Note,
and the interest rate you charge to the buyer. The interest rate would accrue during the
life of the Note. Generally speaking, the interest rate charged currently ranges from 8%-
12% with a term of 5-7 years. This interest could be paid periodically, or be allowed to

accumulate and be paid at the end. Language in the Note would specify these conditions.

This strategy is advantageous because it makes the cost of buying the house low, both in
terms of down payment and monthly mortgage costs. By deferring the $23,000 to some
time in the future, the new owner would be required to pay only the mortgage debt on

$100,000 with little money out of pocket.

Upon the signing of a Purchase Contract with the buyer let the escrow officer or attorney
(depending upon your State) know that there is a seller carry-back, and provide the
amount and terms of the loan. This escrow officer or an attorney handling the transaction

can prepare the necessary Deed of Trust/Mortgage and the Note for you.

If you need the cash now, you can create a Note that gives you the legal right to these
loan payments; then once the house deal has closed sell that Note for a lump sum to a
Note broker. A Note broker can show you how to craft your Note to receive top dollar

for it.
INSTALLMENT NOTE

The Installment Note is similar to the Straight Note; the difference being...you guessed

it...the Installment Note is payable in installments rather than one lump sum. This type
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of Note requires at least two payments of principle on different dates, but can also be
crafted like a typical loan with payments of principle and interest made monthly,

amortizing (being paid off) over time.

The terms of the Installment Note are negotiable; such as how often payments are due,
how much interest is paid, and its’ duration. When the life or terms of the Note ends, the
loan must be paid in full. Before the Note is paid off, the buyer (and now homeowner) is
entitled to possession and “equitable title” to the property, just as the bank treats you in
your current loan. You essentially become “the bank” when you hold a Note. Equitable
title benefits are generally those associated with ownership of residence such as income
tax deductions for mortgage interest and property taxes. Once the Note is paid off, the

seller delivers a valid legal title by way of a deed.

If the property is owned outright (free and clear) then the seller can carry a first mortgage
or trust deed, just like a bank would “carry” financing. But you probably wouldn’t be
reading this book if you owned the property free and clear... Most likely, the buyer will
pay off your current loan with a new first mortgage, and you, the seller, will carry a

second mortgage for part or all of the equity in the house you are selling.

If you are offering seller carry-back, the collection of payments, called loan servicing, is
ripe with requirements. The loan servicer is required to report interest paid by the
borrower on federal and state tax forms, as well as record and notify the buyer for late
fees, mortgage delinquencies and sometimes fire insurance. This may be an added
headache that you do not want to take on. Private loan servicers are available today.
Typical fees might be $10 to $30 per month, depending upon the dollar amount of the
Note. Be prepared to be firm on collection of monthly payments and if necessary, to

take back the house.
ALL INCLUSIVE TRUST DEED (AITD) OR WRAPAROUND CONTRACTS

The All Inclusive Trust Deed (AITD), All-Inclusive Note, Wraparound Contract and
Wraps are all synonymous, and can be used when you sell the house but don’t pay off the

existing debt. Wraps are commonly used when the existing mortgage(s) has a low
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interest rate, and is lower than the new buyer’s mortgage amount, and/or has sufficiently
matured and is paying off much of the principal of the loan. When the house is sold, the
seller carries back the entire loan amount in the form of a new mortgage. You, the seller,
become “the bank” by granting this loan to the people who buy the house from you.
With wraps, the seller maintains under his/her name the original loan and the requirement
to pay this loan, but also receives payments from the new owner of the house. These
payments from the new owner would be more than the original monthly payment still
held by the seller. Extra money is earned in this spread between the original loan payment
and the new “wrapped” loan payment. The seller is still obligated to make payments on

their existing loan. During the life of the AITD the seller holds legal title.
Here’s a simple example:

EXiStil’lg Loan: $ 80,000 - interest rate 6%. Citimortgage lender, Joe Smith pays Citimortgage
Sale price:  $100,000
Down payment: $10,000

Loan amount: $ 90,000 — interest rate 8% - Joe Smith is lender, Sally Iames is owner, pay Joe Smith

So with each mortgage payment, Joe Smith will receive a payment from Sally lames who
is paying 8% on her mortgage. Joe Smith will then turn around and pay his mortgage
payment to Citimortgage, payable at 6% interest. Joe Smith keeps the difference between

the two payments.

Before offering a wraparound mortgage check your existing loan documents and look for
what is called a “due on sale” clause. Be aware that wraps are sometimes not permitted
by lenders and are even illegal in some states. If the original lender finds out that there is
a wrap on its mortgage that is not permitted, you may be called to pay off the entire
amount of the loan. There are legal ways to deal with the “due on sale” clause, but
discuss this with a real estate attorney beforehand. One consideration would be to
maintain your name on the title of the property, keeping a small percentage of the
ownership. This may or may not satisfy the legal requirements regarding the

wraparound.
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The seller should verify however, that the new owners are paying the property tax and

insurance payments. The contract should have language regarding this proof of payment.
TIPS FOR SELLERS WHEN CONSIDERING SELLER FINANCE
Pre-Qualify the Buyer

This large loan to someone you do not know requires due diligence on your part. Similar
to the steps when finding a renter, you must screen the perspective buyer. This is where
you will decide how much risk you are willing to take. Many times a buyer wants seller
financing because they do not qualify for traditional institutional financing. Pulling their

credit report and interviewing them to understand their financial status is very important.
Include both seller and buyers names on the existing insurance policy.

You can have your name as “additional insured” on their fire policy or vice versa.
Hire a loan servicing company to handle collections.

A loan servicer can be worth the money if you do not want the hassle of collecting

monthly payments and keeping up with all the associated record keeping.
Retain a real estate attorney.

Laws differ from state to state. Use a real estate attorney to protect yourself when
providing seller financing and make sure you have all the correct documentation to

protect your investment.
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8. WHEN THERE IS NO EQUITY - SHORT
SALES

A home can be sold if there is no equity or even if there is negative equity, i.e. the debt
on the house is higher than its present market value. This chapter is particularly
important for those who are late on their payments, cannot refinance or qualify for a loan
modification, or already have a Notice of Default (NOD) filed against them. Two
techniques - “short sale” (also called “short pay”) and “junior lender discount” are
described in this chapter. These selling techniques can be instituted quickly, and are
attractive to buyers. With both these techniques, the seller’s credit is only nominally
damaged. Financially, the seller may receive only a small proceed from the sale, or in the
case with the short sale, nothing at all. We’ll also talk about other tools you can use to
increase your likelihood of a lender granting the short sale, and new government
programs that may help you be released from your debt. If you are not familiar with the
foreclosure process, read Chapter 9 first to familiarize yourself with the process and the

terminology, then return to this chapter.

SHORT SALE

Jeremy lost his job several months ago. He had purchased a condo at the peak of the
market with little money down. He was recently laid off and his bank account was
dwindling fast. He had missed multiple mortgage payments and a Notice of Default
arrived two days ago. To make matters worse, the value of his condo had dropped
$75,000 practically overnight, so refinancing was out of the question. He actually owed
more now on his place than what it was worth. If he sold his house in the current market
by traditional means, he would have to come up with money at closing to cover all the

closing and other costs. He did not have the money. Jeremy was stuck between a rock
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and a hard place — he couldn’t afford to stay in his house, but couldn’t afford to sell

either.

Because Jeremy was upside down on his loan and in default, Jeremy’s next best option

prior to foreclosure, was to sell his house through a short sale.
How a Short Sale Works

A “short sale” transaction occurs when the proceeds from the sale of the house are less
than what is owed to the lender. This requires you, or someone else acting as your agent
(preferable), to negotiate with your lender(s) to take less than what is owed on the loan,
thus granting a discount in order to get the house sold. The lender must agree to forgive
the rest of what is owed on the mortgage. For many lending institutions this is preferable
to the costly foreclosure process. Short payoff is often synonymous with the term short

sale. To be technically correct a short payoff occurs prior to foreclosure.

Banks are not in the business of holding or selling real estate, and in many cases are
willing to negotiate as long as you can prove a financial or other hardship. Financial
hardship can include medical issues, divorce, or loss of work. If you have received a
Notice of Default by your lender they are generally willing to speak with you. If you are
trying to get rid of the house because you are tired of making the payments, but cannot
prove hardship, then you will have a more challenging time convincing the bank to agree
upon a short payoff. Many are choosing a “strategic default” because of the negative
equity in the house. Lenders do approve short sales under these scenarios, but it

increases the likelihood that the lender will pursue a deficiency judgment after the sale.

Short sale processing services are increasingly becoming commonplace. Ideally it is best
to have someone negotiate on your behalf, because it is a treacherous journey dealing
with the lenders theses days A real estate investor, professional short sale specialist, or
attorney experience in the slippery slopes of short sales, is well worth securing on your
home selling team. And, by the way, if a realtor or bank tells you that you must be “late”
to qualify for a short sale — RUN! You do not have to be late, and someone who tells you

that it is necessary is not qualified to work on your behalf. Short sale negotiation with the
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bank requires a lot of time and specialized skill to be able to get a short sale approved.

Here’s the process:

1. Collection and submittal of required bank documents, including an offer on the
home.

2. Bank will send a third party representative to your house determine the current
value (called a Broker’s Price Opinion).

3. Bank will determine if the offer on the home is within their price range.

4. The bank may counter-offer at a higher value, trying to squeeze as much out of
the transaction, and will eventually issue a payoff-statement. This is the amount
they are willing to accept. Once closed, wait for a 1099-C to arrive and take it to
your CPA at tax time. Generally, if you have a good negotiator no money will be
extracted from you pocket. Sometimes they want an unsecured Promissory Note
signed. It’s basically an IOU, not securitized by anything.

Closing a short sale will take longer than a normal transaction (between 3 and 9 months),
due to the need to obtain a short pay-off agreement from the lender. If the foreclosure
clock is ticking, you may run out of time and need to request an extension of the Trustee
sale in order to get all the paperwork done. If you are in default, it is in your best interest

to move quickly on getting it up for sale and finding a buyer.

When listing or advertising the house you should disclose the need for a short sale to all
potential buyers. With a short sale, the lender is forced to discount their loan and they
will not allow the seller any proceeds from the sale of the house. Be prepared to save
your credit and close the deal, but not recuperate the money you have previously invested

in the house.
What Will This Do To My Credit Score?

A short sale will negatively affect your credit score but it won’t be as long lasting or as
detrimental as a foreclosure. On your credit report a short sale appears as “Creditor
accepted less than agreed”, “Short Payoff”, “Settled”, “Offer and Compromise” or other
similar terminology. The positive of this indicates that you were proactive and attempted
to rectify the problem. A foreclosure entry on your credit report indicates that you put

your head in the sand and did not attempt to solve the problem or cure the Notice of
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Default that you received. A foreclosure puts you in a higher risk category, and lenders
will be wary of granting future loans because of the perceived risk of you walking away
from your loan obligations again. Homeowners with the “short sale” dink on their credit
can normally re-enter the marketplace and prepare to buy again in 2-3 years. Credit
repair services are common these days. Most charge more than they are worth and may

not get the results you need. I recommend www.ForeclosureCreditFix.com as a

inexpensive, do it yourself program, that will teach you how to repair your own credit.
Finding Your Buyer

Who doesn’t love a sale? One option you have is to use a real estate professional or
investor who is specifically trained to perform a short sale. Always ask about qualified
short sale specialists that are available. Many real estate professionals are now opting to
use a short sale processor as part of the transaction, who handles all the paperwork for the
realtor and often negotiates directly with the lender. One investment company

www. TroubledPropertySolutions.com specializes in short sales in Southern California.

TA professional can work on your behalf to negotiate with the lender and also has the

marketing tools to find a buyer.

There are many perspective homeowners and investors looking to acquire homes through
a short sale. The advantage of working directly with investors is that you will have a
qualified buyer for your property, and don’t have to wait until someone comes along who
may or may not buy. Have you ever received postcards in the mail, or seen the hand
written signs along the highway saying, “We Buy Houses”? Those are investors looking
for “deals” such as yours. Land Trust Homes of Southern California

(www.LandTrustHomes.com) is one such investment company. Local real estate

investors clubs may steer you in the right direction as well. Posting ads on the Internet or
local newspapers may also generate interest. Keep in mind too, that the investor may not
have yet to have to deal with the banks either — so ask lots of questions before you sign

anything.
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Tax Consequences

There may be some serious tax consequences in a short pay transaction. You should
discuss tax repercussion with a qualified tax advisor before you put your home on the
market for a short pay. The IRS may see the short sale as a relief of debt treatable as

taxable income, however you may or may not owe tax.

The answer that you commonly hear is that your tax liability is figured on the difference
between the fair market value of your house and what you owe on it. However neither
fair market value nor the ultimate selling price is what is used to determine tax liability
on the short pay. Tax liability is calculated based upon the difference between the
purchase price, or tax basis of your home, and the amount you owe at the time of the
short pay or foreclosure. Tax basis is calculated as the purchase price plus improvements
minus depreciation and any deferred gain on the sale of any previous home. Thus, if you
owe less than you paid, regardless of present value, you may not owe tax at all. But if
you owe more than your tax basis, you will owe taxes after the sale. It can get more
complicated than that, such as if you pulled out money as a result of refinancing, or took
out a second mortgage or home equity line of credit without having paid the obligation
before short pay, etc. Thus it is important to consider these tax repercussions before you

decide to pursue this solution.
Good News!

The legislature passed a bill cancelling certain mortgage debt after a short sale or
foreclosure: The Mortgage Cancellation Tax Relief Act of 2007 (H.R. 1876) (S.B. 1394).
This bill temporarily amends the section of the tax code, effectively allowing a furlough
on the reportable income from debt relief incurred as a result of a short sale on your
primary residence, as long as you have not refinanced and pulled cash out of the house.
Homeowners no longer have to pay taxes as a result of the cancellation or forgiveness of
debt on mortgages secured by principal residences. Check with your CPA to see if this
applies to  your  situation. See also the Tax  Corner of

www.TroubledPropertySolutions.com.
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JUNIOR LENDER DISCOUNT - FINDING THE HIDDEN EQUITY

The junior lender discount technique is beneficial for both the seller and the buyer.
Homes can be sold that have either no equity or negative equity. This program can

generally transpire under two conditions:

(1) The owner has been issued a Notice of Default to foreclose by a senior
lender/lien holder and

(2) There are liens on the property that are in junior position (such as a second
mortgage) to the foreclosing lender and the junior lenders have taken no action to
defend their claim.

Here’s an example:

Home Value: $480,000
Ist Mortgage: $350,000* Countrywide —senior lender
2nd Mortgage: $130,000 Citibank — junior lender

The asterisk indicates that the holder of the senior loan is the foreclosing lender. If this
house proceeds to the Trustee Sale (the auction) and sells for $350,000 or less, Citibank,
the junior lender (2™ mortgage holder), will not receive any money in repayment for their
loan. The junior lender has the right to defend their claim by making up back payments,
fees, and making current payments on the foreclosing (1% mortgage) loan, essentially
paying the first mortgage and all the fees if they want to keep from being wiped out in a
foreclosure. This would be a considerable expense, and in today’s market rarely happens.
When the Notice of Default is issued, the notice is sent not only to the homeowner but to
all the junior lenders as well. The language of the NOD will let you know which loan is
foreclosing. Seniority of the loan is based upon the date of recordation, not necessarily
the loan amount. Generally when a new home is being purchased and there is a first and
second loan, the first will be the higher amount and will be recorded prior to the second.
In this case, the Countrywide loan was issued and recorded first, followed by the

Citimortgage loan.
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In this example, Citimortgage would lose $130,000 at the Trustee sale if the house were
sold for $350,000 or less. Since the junior lender will likely be wiped out if the home
goes to auction, junior lenders become receptive to discounting their loan to receive some
money out of the deal. If this lender accepts, for example, 20 cents on the dollar, they
would get $26,000 for their $130,000 loan. Something is better than nothing. This is the
“hidden equity”. What a junior lender will accept as a discount varies greatly. The

buyer would pay the negotiated amount to the lender to pay off this discounted loan.

The buyer would also concurrently negotiate with the foreclosing lender to make up all
back payments, late charges, and other fees associated with the foreclosure. In turn, the
lender will call off the foreclosure by issuing a Notice of Rescission once all the charges
have been paid. The buyer does all the work. All costs associated with stopping the
foreclosure process is fronted by the buyer as well. Their expenses may include making
up late fees and back payments, paying off junior lien holders, property fix up and
holding costs, and other expenses. Naturally if the buyer (likely a real estate investor)
does all the work and fronts the money, then they will want a lion’s share of the profit.
Remember nothing can be done without your consent, and therefore you can request to
share in the profits. Do not play too hard a bargain since you need this negotiator more
than they need you, and the clock is ticking! The longer you stall on getting the house
sold, the higher the out-of-pocket expenses for the purchaser and the less money for you.
If you delay, the perspective buyer may have already moved on to the next willing seller

and you will have lost this valuable opportunity.

If you are able to negotiate the sale of your house in this matter, expect to receive some
money from the proceeds. Unfortunately, you do not walk away with much. It will be
better to get your house sold, stop foreclosure and walk away with some limited cash or
other commodity, and your credit saved. The longer you wait, the higher risk you will
have in losing everything.  Typically no proceeds will be given to you until the
transaction is complete and you have completely vacated the property along with all your

possessions. It’s called “cash for keys”.
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Some states require Purchase Contracts specific to those in foreclosure. Be sure to know
your state laws or have a qualified real estate person on your side before entering into any

agreement.

This technique will work in some, but not all circumstances. If the senior lender’s
balance of the mortgage is higher than actual present market value; if the junior lender is
foreclosing; or there is only one loan on the property, then an investor is unlikely to be
interested in buying the property. This technique is particularly difficult if the second lien
is a HELOC. A buyer will likely sit down with you after running the numbers and
researching title and other encumbrances to determine if they can help you.  This
technique has saved thousands from foreclosure and allows the seller to walk away with

some cash from the transaction.

SELLERS BEWARE OF SCAMS!

Unfortunately the whole world is not filled with honest people. There are many unethical
people ready to take your money, or take your home. Approach any offer with the utmost
care. One known scam came from a “mortgage foreclosure consultant” promising to save
the home from foreclosure, for a fee. The “consultant” took the fee in advance and did
not put it in a third party escrow account. Thinking that the consultant would solve their
problem, the homeowner sat back and did nothing... and so did the consultant. ~The
house ended up in foreclosure anyways, and the homeowner lost even more money that
they desperately needed at that time. You can find all kinds of scams on the Internet.
Best to familiarize yourself with them before you proceed. Always be skeptical of
people offering to fix your problem for an up-front fee that is non-refundable. Always
have this fee held “in trust” by an escrow company, only to be cashed when they are

successful.
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FORENSIC LOAN AUDITS & QUALIFIED WRITTEN REQUESTS

Forensic Loan Audits and Qualified Written Requests may be a useful tool in negotiating
your debt, including the approval of a short sale, and sometimes even used in a court to
win the forgiveness of the mortgage debt. The Federal Government has specific laws and
guidelines that must be followed when a lender underwrites and funds a mortgage. If
your lender failed to stay within those guidelines set by federal and state lawmakers, then
the lender can incur series fines and penalties. A Forensic Loan Audit is the most
common in determining if your loan has potential violations. This is done by the
homeowner supplying the loan auditor the paperwork issued at closing and looking for
these violations. This may be used as a tool to negotiate with the lender, or some are

choosing to file a case against the lender with their attorney.

If the homeowner wishes to pursue mortgage or loan fraud against the lender, then a
Qualified Written Request (QWR) should be submitted by their attorney rather than the
Forensic Loan Audit approach. The QWR is a legal request for those closing documents
as well as for the lender to demonstrate how the other federal and state laws are being
complied with. Taking the attorney route to save your home can be very expensive.
Evidence must be presented demonstrating that the lender has not complied with federal
and state law — and lenders have very deep pockets. At the time of this publication I am
aware of only one program that could win a case against the big bad banks and is
affordable. You can contact me at the phone number listed on the copyright page of this

book if you want more information on this program.
Here’s a few item a Forensic Loan Audit and QWR look for in your mortgage:
Truth In Lending Act (TILA)

As part of every loan transaction, the bank must provide the homeowner correct
disclosures at or before the time of closing, like the amount of the finance charge and
APR. If these disclosures are inaccurate, the loan may be statutorily rescindable under
TILA. Rescission means the loan is canceled and all money paid to the lender is

refunded. Moreover, if you purchased the property or used the proceeds to refinance and
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proper disclosures were not given, then you may also be entitled to money damages to

offset the foreclosure.
Real Estate Settlement Procedures Act (RESPA)

This federal law governs many types of disclosures that lenders must provide at the time
if closing, in addition to prohibiting things like kickbacks and unearned fees. It enables

damages, and sometimes rescission if the error triggers TILA.
Home Ownership and Equity Protection Act (HOEPA)

This is a very powerful federal law governing high cost refinance loans. Violations here

enable substantial money damages that can be in excess of the loan’s dollar amount.
Racketeering and Corrupt Organizations Act (RICO)

A borrower may successfully plead a RICO claim in a yield spread premium case. The
elements of a RICO claim are satisfied where the payment of the premium was not
disclosed and the cost of the premium is passed on to the borrower in the form of a higher

interest rate; and the broker represented that it would provide the lowest available rate.
Bank Right to Privacy Act

There are 180 different mandated disclosures that lenders are required to file.

GOVERNMENT RESCUE? THE HAMP PROGRAM

The recently released Home Affordable Modification Program (HAMP) is the latest
government attempt to help homeowners facing foreclosure. The HAMP is the program
for homeowners needing to sell their home. This latest program was instituted in hopes
that the lenders will become more cooperative in approving the sale of the asset before a

foreclosure has taken place. Over the last two years of this foreclosure crisis the banks
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have not been overly motivated to help homeowners avoid foreclosure. The HAMP
program provides some carrots to banks to short sale rather than foreclose. Government
rescue? Not really, as in previous programs put out by the government, participation in
the HAMP program is entirely voluntary. And many banks are not volunteering to enroll.
Here’s what it can do, if you qualify and if your bank participates:

e Provides a pre-approved short sale dollar amount for the sale of the house

e Provides $1500 for the servicers of the loan to do the work they are suppose to
already be doing

e Provides up to $3000 to a junior lien holder to release their lien
e Provides up to $3000 to the borrower for relocation expense

e Releases the borrower from all future liability

You’re out of luck if:

e The house is not your personal residence
e You don’t qualify for the program

e An investor wants to buy the house (requires the investor to hold the house for 90
days)

The program was released on April 5, 2010. Time will tell if the program is effective in

motivating the banks to approve short sales.
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9. THE PERILS OF FORECLOSURE

Sharon is in denial. For months now she hasn’t made a payment on her mortgage. She
knows the grim reaper is waiting but has been paralyzed from doing anything about it.
Secretly hoping it will go away, she has not returned the lender’s persistent phone calls,
has ignored the repeated letters, and has gone about her daily life as if nothing has

happened. Sharon will go into foreclosure because of lack of action.

I hope that you are not like Sharon and are working on the other potential solutions.
This chapter will describe the foreclosure process, timeline, tax and credit consequences,

and one last ace-in-your-pocket option.
WHAT IS FORECLOSURE?

Foreclosure is the legal proceedings and forced sale of a property to satisfy the loan
obligation of a defaulted borrower. There are actually two types of foreclosure: judicial
and non-judicial. This chapter discusses non-judicial foreclosure, since it is more
common in today’s market. Briefly, judicial foreclosure is when the lender forecloses
through court action. Judicial foreclosure is a slow process, typically taking more than a
year. A non-judicial foreclosure is much faster, and can take as little as 30 days in some

states. In many cases, a lender may choose which type of foreclosure to pursue.
The Clock is Ticking

The stages described below are what typically happen in pre-foreclosure and foreclosure.
Keep in mind that state laws and lending institution policies differ in the process and
timeframe from start to finish. In California you have 111 days to cure your Notice of
Default before it goes to Trustee sale. The timeframe is barely 30 days in Texas. This

chapter provides a general timeline for educational purposes only.
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Stage 1 — First Missed Payments

Lenders typically give you a grace period of 15 days to pay your mortgage. It’s due on
the first of the month. If you have not paid by Day 16 a late charge is assessed. The late
fee amount is typically defined on the monthly mortgage statements they send you. The
lender or their mortgage servicer (a company retained to process the payments) will
typically attempt to make contact with you, the borrower, to find out why the payment

was missed.
Stage 2 — Multiple Missed Payments

If you have now missed two or more monthly payments, the likelihood and costs of
bringing the mortgage current gets tougher. The lender or its servicer will send you a
letter reminding you that terms of the mortgage have been violated, and encourage you to
get current. The letter will probably include a 30-day resolution period to pay the
delinquent amount. Many lenders are still willing to negotiate with you at this point,
allowing for partial payment of the past amount due, or other terms. Other lenders are
not so understanding and will require that everything be brought current. Even worse, the
lender may refuse your payments if current, past due payments and late charges are not
fully paid. You should expect the lender or servicer to call you quite regularly. In any

case, do not ignore them - keep the lines of communication open!
Stage 3 — Notice of Default

After three or more months of missed payments, the lender may send out a “payment in
full” demand letter requiring the whole darn loan be paid off as well as any other penalty
fees! This accelerated payment clause is found in most standard mortgage contracts.
Even if the accelerated payment letter has not been sent, the formal foreclosure

proceedings may start after the lender has given up on receiving payment from you.

To start foreclosure the lender will instruct a real estate attorney or Trustee to record a
Notice of Default (NOD) at the County Recorder’s Office, and subsequently will publish
the NOD in the local newspaper. You will receive a certified letter from your lender and

a sheriff or other representative may show up at your house and post this notice on your
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door or window. Now the clock really starts ticking. This NOD puts you, the borrower,
on notice that foreclosure is eminent. The NOD will indicate how much money you will
need in order to cure this default, and the specifics on the lending institution foreclosing.
If cured within the allotted timeframe they will issue a Notice of Rescission and you can

breathe a sigh of relief. If the house is sold and the debt paid, then it ends here.
Stage 4 — Notice of Trustee Sale

After a certain number of days (state laws vary) have elapsed without curing the default,
the lender schedules the property for Trustee Sale or foreclosure auction. The Notice of
Trustee Sale document records the date, time and location in which the foreclosure
Trustee Sale or auction will take place. This time and location is also published in the
local newspaper. You will receive a copy in the mail. The owner now has a minimum
timeframe (varies from state to state) to sell the property before the property goes to

auction.
Stage S - Foreclosure Auction

Typically the auction happens on the County courthouse steps. Depending upon the
state, there is a wide range of time when the actual auction date is set. In those states
where lenders chose to retake property titles via the court system, it can take almost a
year to get a date set. In non-judicial proceedings it can happen as quickly as 30 days.
Remember, you are still in control of your property until it is sold on the courthouse
steps. You still have time to sell the property, potentially recuperate funds, and avoid the
black foreclosure mark on your credit. If the borrower cannot sell or reinstate the loan by

the date listed in the Notice of Trustee document, then the auction takes place.

Once the home goes to auction, be prepared to lose everything, including any equity you
may have had in the property. At the Trustee Sale the opening bid is set by the lender,
usually equaling the loan balance with accrued interest and penalties, and any additional
fees, back taxes, and attorney fees associated with the sale. The property is auctioned to
the highest bidder, who will then receive the deed to the property. If there are no bids
higher than the opening bid, the foreclosing lender will purchase the property, and the
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property becomes a REO or Real Estate Owned asset. This is very common with

properties that are worth less than the total amount owed to the lender.

The money from the sale goes first to pay existing taxes, mortgages and foreclosing fees.
If there is any remaining money, it will go to other liens or creditors. Typically on a
property with multiple mortgages if the first mortgage holder is the forecloser and bids
only up to the amount owed including taxes, then all junior liens are wiped out (with the
exception of HELOCs). In other cases, if there is any money left over after all debt and
other liens are paid off, the remaining amount will go to the original homeowner. This
rarely happens. However if there is not enough money from the auction to cover the
mortgage, the borrower may be responsible for the difference, particularly if it is a
judicial foreclosure. With the flood of foreclosures on the market today, lenders are
generally not pursing the collection of this money. In some states there is a redemption
period after the auction, which allows the borrower the opportunity to buy back the house

if they can get financing.
Vacating the Property

You are not required to vacate the property until the auction is closed and all paperwork
is filed. The new owner would then be responsible for the eviction process if the
homeowner has not vacated the property voluntarily. If you are foreclosed upon, it is in
your best interest to vacate as soon as the closing has occurred. An eviction on your
credit report will only make things worse when you have to find a new place to live. It is
advisable to find a new residence before the foreclosure is completed, since many
landlords see “foreclosure” on your credit report as a black mark against you as a
potential tenant. You can also request that the new owner pay you to move — it’s called
“cash for keys”. Generally a nominal amount can be given to the current resident to

move out of the house without the eviction process, granted that it is left “broom clean”.
DEED-IN-LIEU OF FORECLOSURE

In the case where you only have one mortgage on the property there may be one last

option available to you - it’s called “deed in lieu of foreclosure” or “surrender title in lieu
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of foreclosure”. Not all lenders will accept this, but it is a matter of negotiation. One
mortgage broker called it “jingle mail”. Lenders receive mail that jingles when it arrives
- with keys in them! Deed-in-lieu of foreclosure saves the lender foreclosure and other
attorney fees. For you, this option suggests to future lenders that you acted responsibly.
It’s still not seen in favorable light, and actually it is considered a foreclosure on your
credit, but it stops the foreclosure period sooner, allowing you to get the whole thing over

with sooner.
WHAT HAPPENED TO MY CREDIT?

A property foreclosure is one of the biggest black marks you can have on your credit
report. The foreclosure will stay on your credit history for 5 to 7 years. This means that
you will have a very hard time securing another loan for anything you might need to
borrow money for during that period of time. If your foreclosure occurred as a result of
financial hardship such as loss of job or medical issues, lenders sometimes are more
lenient (but don’t hold your breath). The repercussions may be that you will end up
paying higher interest rates or be required to pay a higher down payment the next time
you apply for a home or other type of loan. Lenders will see you in a much higher risk
category, as a person more likely to “walk” on their loan. You can be sure they will “up
the ante” if they choose to lend you money at all! A foreclosure on your credit history is
also a red flag for landlords and property managers. This mark may disqualify you in the

application process, rendering you limited opportunities to rent desirable properties.
TAX CONSEQUENCES

Tax consequences of a foreclosure are more severe than a short sale, since there is no
satisfaction of debt. You will receive a 1099-A in the mail and you will pay higher taxes.
The Mortgage Cancellation Tax Relief Act of 2007 (H.R. 1876) (S.B. 1394) does not
apply in foreclosure situations. You will need to have a qualified tax advisor to
determine your tax liability with a foreclosure. If this is an investment property and you
have depreciated your assets over several years, you may be surprised at the tax bill you
will be required to pay at the end of the year, since you will need to re-capture what you

depreciated.
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If a foreclosure or short sale specialist company tells you that they, rather than you, will
be liable for taxes if the deed is transferred to them - don’t believe them! The IRS views
such companies as agents. The IRS does not buy into the idea that it was an actual sale.
Even if they did, the transfer would result in a sale by you to this company, and you
would be liable for such taxes anyways. Thus if you do not pay the full tax due to the
IRS you may be liable for this deficiency in addition to penalties and interest. As

mentioned previously see the tax corner of www.TroubledPropertySolutions.com for

information on tax consequences - and use your tax advisor!

60 Homeowner’s Guide to Avoiding Foreclosure



10. DEPARTING WORDS

The goal of this book was to educate, inform, and empower you to take on your
distressed real estate situation. If you are behind in your payments or are in foreclosure,
you now know that it is not too late to take action — and you have options. Depending
upon your circumstance there are various solutions available to you that may enable you
to keep your house and avoid the black badge of foreclosure. =~ We discussed lender
workout strategies, tapping into equity, and rental opportunities as ways to save your
house. Latter chapters discussed trading for assets, as well as creative selling techniques
and terms, which could get your house sold quickly. Foreclosure is inevitable for those

who do not take action. With this in mind — foreclosure can be avoided!

I sincerely hope that this book provided clear and concise information, and you find a
solution for your troubled property. 1 would encourage you to check some of the

websites listed n this book including: www.LandTrustHomes.com,

www.TroubledPropertySolutions.com, and our educational real estate arm

www.LossPreventionCouncil.org for evening educational workshops and the latest
updates on foreclosure strategies and solutions, and for questions and answers. Good

luck!
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SUMMARY OF USEFUL INFORMATION

Personal Finance:

www.annualcreditreport.com - allows free annual check of credit
www.vertex42.com - budget worksheets & other useful spreadsheets on finance

Refinancing:
www.bankrate.com - shop for loan prices, mortgage calculators, etc.
Rentals:

www.postlets.com — free website for advertising rentals
www.craigslist.com - advertise and shop for rentals
www.backpage.com - advertise and shop for rentals
www.rentlaw.com - guide to landlord law and leasing for all states

Selling:

www.postlets.com — free website for advertising your home for sale
www.craigslist.com - market price of comparable homes & advertising
www.FSBO.com - marketing for house, selling packages for sale
www.zillow.com - home valuation and marketing

Sell your Home in 5 Days by Bill Effros — how to auction your home

Credit Repair:
www.ForeclosureCreditFix.com
California Investors:

www.LandTrustHomes.com
www.619HomeOut.com

California Short Sale Specialists:
www.TroubledPropertySolutions.com
Foreclosure Counseling and Information:

www.LossPreventionCouncil.org
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